


2 and 3 December 1985, Luxembourg. 
On the sidelines of the European Council, federalist Europeans 
demonstrate in favour of the European Union and of the 
abolition of borders, which would not be applied between 
certain countries until 10 years later.
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the decision is issued, the category of addressees can be identified and 

can thereafter not be extended. Reference is made to the actual con-

tent of the decision, which must be such as to have a direct, individual 

impact on the citizen’s situation. Even a third party may fall within 

the definition if, by reason of personal qualities or circumstances that 

distinguish them from others, they are individually affected and are 

identifiable as such in the same way as the addressee.

It is distinguished from the directive in that it is binding in its entirety  ■

(whereas the directive simply sets out the objective to be attained).

It is directly binding on those to whom it is addressed. A decision ad- ■

dressed to a Member State may in fact have the same direct effect in 

relation to the citizen as a directive.

RECOMMENDATIONS AND OPINIONS

A final category of legal measures explicitly provided for in the Treaties is rec-

ommendations and opinions. They enable the Union institutions to express a 

view to Member States, and in some cases to individual citizens, which is not 

binding and does not place any legal obligation on the addressee.

In recommendations, the party to whom they are addressed is called on, 

but not placed under any legal obligation, to behave in a particular way. For 

example, in cases where the adoption or amendment of a legal or administra-

tive provision in a Member State causes a distortion of competition in the 

European internal market, the Commission may recommend to the State 

concerned such measures as are appropriate to avoid this distortion (Article 

117(1), second sentence, TFEU).

Opinions, on the other hand, are issued by the Union institutions when 

giving an assessment of a given situation or developments in the Union or 

individual Member States. In some cases, they also prepare the way for sub-

sequent, legally binding acts, or are a prerequisite for the institution of pro-

ceedings before the Court of Justice (Articles 258 and 259 TFEU).

The real significance of recommendations and opinions is political and 

moral. In providing for legal acts of this kind, the drafters of the Trea-

ties anticipated that, given the authority of the Union institutions and 

their broader view and wide knowledge of conditions beyond the narrower 
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national framework, those concerned would voluntarily comply with rec-

ommendations addressed to them and would react appropriately to the 

Union institutions’ assessment of a particular situation. However, recom-

mendations and opinions can have indirect legal effect where they are a 

preliminary to subsequent mandatory instruments or where the issuing 

institution has committed itself, thus generating legitimate expectations 

that must be met.

RESOLUTIONS, DECLARATIONS AND ACTION PROGRAMMES

Alongside the legal acts provided for in the Treaties, the Union institutions 

also have available a variety of other forms of action for forming and shaping 

the EU legal order. The most important of these are resolutions, declarations 

and action programmes.

Resolutions: These may be issued by the European Council, the Council and 

the European Parliament. They set out jointly held views and intentions re-

garding the overall process of integration and specific tasks within and out-

side the EU. Resolutions relating to the internal working of the EU are con-

cerned, for example, with basic questions regarding political union, regional 

policy, energy policy and economic and monetary union (particularly the 

European Monetary System). The primary significance of these resolutions 

is that they help to give the future work of the Council a political direction. 

As manifestations of a commonly held political will, resolutions make it con-

siderably easier to achieve a consensus in the Council, in addition to which 

they guarantee at least a minimum degree of correlation between decision-

making hierarchies in the Community and the Member States. Any assess-

ment of their legal significance must also take account of these functions, i.e. 

they should remain a flexible instrument and not be tied down by too many 

legal requirements and obligations.

Declarations: There are two different kinds of declaration. If a declaration 

is concerned with the further development of the Union, such as the Dec-

laration on the EU, the Declaration on Democracy and the Declaration on 

Fundamental Rights and Freedoms, it is more or less equivalent to a resolu-

tion. Declarations of this type are mainly used to reach a wide audience or 

a specific group of addressees. The other type of declaration is issued in the 

context of the Council’s decision-making process and sets out the views of all 

or individual Council members regarding the interpretation of the Council’s 
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decisions. Interpretative declarations of this kind are standard practice in the 

Council and are an essential means of achieving compromises. Their legal 

significance should be assessed under the basic principles of interpretation, 

according to which the key factor when interpreting the meaning of a legal 

provision should in all cases be the underlying intention of its originator. 

This principle is only valid, however, if the declaration receives the necessary 

public attention; this is because, for example, secondary Union legislation 

granting direct rights to individuals cannot be restricted by secondary agree-

ments that have not been made public.

Action programmes: These programmes are drawn up by the Council and 

the Commission on their own initiative or at the instigation of the Euro-

pean Council and serve to put into practice the legislative programmes and 

general objectives laid down in the Treaties. If a programme is specifically 

provided for in the Treaties, the Union institutions are bound by those pro-

visions when planning it. In the Union, these programmes are published 

in the form of White Papers. On the other hand, other programmes are in 

practice merely regarded as general guidelines with no legally binding effect. 

They are, however, an indication of the Union institutions’ intended actions. 

Such programmes are published in the Union as Green Papers.

PUBLICATION AND COMMUNICATION

Legislative acts in the form of regulations, directives addressed to all Mem-

ber States and decisions which do not specify to whom they are addressed 

are published in the Official Journal of the European Union (Series L = Leg-

islation). They enter into force on the date specified in them or, if no date is 

specified, on the 20th day following their publication.

Non-legislative acts adopted in the form of regulations, directives or deci-

sions, when the latter do not specify to whom they are addressed, are signed 

by the President of the institution which adopted them. They are published 

in the Official Journal (Series C = Communication).

Other directives, and decisions which specify to whom they are addressed, 

are notified to those to whom they are addressed and take effect upon such 

notification.

There is no obligation to publish and communicate non-binding instruments, 

but they are usually also published in the Official Journal (‘Notices’).
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THE LEGISLATIVE PROCESS IN THE EU

Whereas in a state the will of the people will usually be expressed in parlia-

ment, it was for a long time the representatives of the Member States’ gov-

ernments meeting in the Council who played the decisive role in expressing 

the will of the EU. This was simply because the EU does not consist of a 

‘European nation’ but owes its existence and form to the combined input 

of its Member States. These did not simply transfer part of their sovereignty 

to the EU, but pooled it on the understanding that they would retain the 

joint power to exercise it. However, as the process of Union integration has 

developed and deepened, this division of powers in the EU decision-making 

process, originally geared towards the defence of national interests by the 

Member States, has evolved into something much more balanced, with con-

stant enhancement of the status of the European Parliament. The original 

procedure whereby Parliament was merely consulted was first of all broad-

ened to include cooperation with the Council, and Parliament was eventu-

ally given powers of co-decision in the EU’s legislative process.

Under the Treaty of Lisbon these co-decision powers of the Parliament be-

came the ‘ordinary legislative procedure’, i.e. ‘the general rule’, thereby fur-

ther enhancing the EU’s democratic credentials. The co-decision procedure 

consists in the joint adoption by the European Parliament and the Council 

of a regulation, directive or decision on a proposal from the Commission. 

Only in a few explicit cases does the adoption of a regulation, directive or de-

cision by the European Parliament with the participation of the Council, or 

by the latter with the participation of the European Parliament, constitute a 

special legislative procedure. In addition to these legislative procedures, there 

are also the ‘approval procedure’, which gives the European Parliament the 

final decision on the entry into force of a legal instrument, and the ‘simpli-

fied procedure’, which is used when non-binding instruments are issued by 

only one Union institution.

Course of the procedure

Formulation stage

The machinery is, in principle, set in motion by the Commission, which 

draws up a proposal for the Union measure to be taken (known as the ‘right 

of initiative’). The proposal is prepared by the Commission department 
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dealing with the particular field; frequently the department will also consult 

national experts at this stage. This sometimes takes the form of deliber ations 

in specially convened committees; alternatively, experts may have questions 

put to them by the relevant departments of the Commission. However, the 

Commission is not obliged to accept the advice of the national experts when 

drawing up its proposals. The draft drawn up by the Commission, setting 

out the content and form of the measure to the last detail, goes before the 

Commission as a whole, when a simple majority is sufficient to have it adopt-

ed. It is now a ‘Commission proposal’ and is sent simultaneously to the 

Council and the European Parliament and, where consultation is required, 

to the European Economic and Social Committee and the Committee of the 

Regions, with detailed explanatory remarks.

First reading in Parliament and in the Council

The President of the European Parliament passes the proposal on to a Parlia-

mentary coordination committee for further consideration. The outcome of 

the committee’s deliberations is discussed at a plenary session of Parliament, 

and is set out in an opinion which may accept or reject the proposal or pro-

pose amendments. Parliament then sends its position to the Council. 

The Council can now act as follows in the first reading.

If it approves Parliament’s position, the act is adopted in the form of  ■

that position; this marks the end of the legislative process.

If the Council does not approve Parliament’s position, it adopts its posi- ■

tion at first reading and communicates it to the European Parliament.

The Council informs the European Parliament fully of the reasons which led 

it to adopt its position. The Commission informs the European Parliament 

fully of its position.

Second reading in Parliament and in the Council

The European Parliament has three months starting from the communica-

tion of the Council’s position to do one of the following:

 (1)  approve the Council’s position or not take a decision; the act con-

cerned is then deemed to have been adopted in the wording which 

corresponds to the position of the Council;
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 (2)  reject, by a majority of its component members, the Council’s posi-

tion; the proposed act is then deemed not to have been adopted and 

the legislative process ends;

 (3)  make, by a majority of its members, amendments to the Council’s 

 position; the text thus amended is then forwarded to the Council and 

to the Commission, which delivers an opinion on those amendments.

The Council discusses the amended position and has three months from the 

date of receiving Parliament’s amendments to do one of the following.

 (1)  It can approve all of Parliament’s amendments; the act in question is 

then deemed to have been adopted. A qualified majority is sufficient if 

the Commission is also in agreement with the amendments; if not, the 

Council can approve Parliament’s amendments only by unanimity.

 (2)  It can choose not to approve all Parliament’s amendments or it does not 

attain the required majority; this results in a conciliation procedure.

Conciliation procedure

The conciliation procedure is initiated by the President of the Council in 

agreement with the President of the European Parliament. At its heart is 

the Conciliation Committee, which is currently composed of 27 representa-

tives each from the Council and the European Parliament. The Conciliation 

Committee has the task of reaching agreement on a joint text by a qualified 

majority within six weeks of its being convened, on the basis of the positions 

of the European Parliament and the Council at second reading.

The Commission takes part in the Conciliation Committee’s proceedings 

and takes all the necessary initiatives with a view to reconciling the positions 

of the European Parliament and the Council.

If, within six weeks of its being convened, the Conciliation Committee does 

not approve the joint text, the proposed act is deemed not to have been 

adopted.

Third reading in Parliament and in the Council

If, within the six-week period, the Conciliation Committee approves a joint 

text, the European Parliament, acting by a majority of the votes cast, and the 
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Council, acting by a qualified majority, each have a period of six weeks from 

that approval in which to adopt the act in question in accordance with the 

joint text. If they fail to do so, the proposed act is deemed not to have been 

adopted and the legislative process is ended.

Publication

The final text (in the 23 current official languages of the Union: Bulgarian, 

Czech, Danish, Dutch, English, Estonian, Finnish, French, German, Greek, 

Hungarian, Irish, Italian, Latvian, Lithuanian, Maltese, Polish, Portuguese, 

Romanian, Slovak, Slovenian, Spanish and Swedish) is signed by the Presi-

dents of the European Parliament and the Council, and then published in 

the Official Journal of the European Union or, if it is addressed to a specific 

group, notified to those to whom it is addressed.

The co-decision procedure represents both a challenge and an opportunity 

for Parliament. If the procedure is to operate successfully, there must be 

an agreement in the Conciliation Committee. However, the procedure also 

radically changes the relationship between Parliament and the Council. The 

two institutions are now placed on an equal footing in the legislative proc-

ess, and it is up to Parliament and the Council to demonstrate their capacity 

for compromise and to direct their energies in the Conciliation Committee 

towards coming to an agreement.

APPROVAL PROCEDURE

Another principal form of Parliamentary involvement in the legislative pro cess 

is the approval procedure, whereby a legal instrument can only be adopt ed 

with the prior approval of Parliament. This procedure does not, however, 

give Parliament any scope for directly influencing the nature of the legal 

provisions. For example, it cannot propose any amendments or secure their 

acceptance during the approval procedure; its role is restricted to accepting 

or rejecting the legal instrument submitted to it.

Provision is made for this procedure in connection with the accession of new 

Member States, the conclusion of association agreements, agreements with 

important budgetary implications for the EU and agreements with non-

member countries in policy areas to which the ordinary legislative procedure 

applies (Article 218(6) TFEU).
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SIMPLIFIED PROCEDURE

Under the simplified procedure, no Commission proposal is needed to initi-

ate the legislative process.

This procedure applies to measures within the Commission’s own powers 

(such as approval of state aid).

The simplified procedure is also used for the adoption of non-binding instru-

ments, especially recommendations and opinions issued by the Commis-

sion or the Council. The Commission is not restricted to what is expressly 

provided for in the Treaties, but can also formulate recommendations and 

deliver opinions where it considers it necessary.

In the simplified procedure, legal acts are adopted by simple majority.

THE EU SYSTEM OF LEGAL PROTECTION

A Union which aspires to be a community governed by law must provide its 

citizens with a complete and effective system of legal protection. The Euro-

pean Union’s system of legal protection meets this requirement. It recognises 

the right of the individual to effective judicial protection of the rights derived 

from EU law. This protection is one of the fundamental legal principles re-

sulting from the constitutional traditions common to the Member States 

and the European Convention on Human Rights (Articles 6 and 13) and 

guaranteed by the EU’s legal system (Court of Justice, General Court and 

the specialised courts). For this purpose a series of procedures is available, as 

described below. 

TREATY INFRINGEMENT PROCEEDINGS (ARTICLE 258 TFEU)

This is a procedure for establishing whether a Member State has failed to 

fulfil an obligation imposed on it by Union law. It is conducted exclusively 

before the Court of Justice of the European Union. Given the seriousness 

of the accusation, the referral to the Court of Justice must be preceded by a 

preliminary procedure in which the Member State is given the opportunity 

to submit its observations. If the dispute is not settled at that stage, either 

the Commission (Article 258 TFEU) or another Member State (Article 259 

TFEU) may institute an action in the Court. In practice the initiative is 
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usually taken by the Commission. The Court investigates the complaint and 

decides whether a Treaty has been infringed. If so, the offending Member 

State is then required to take the measures needed to conform. If a Member 

State fails to comply with a judgment given against it, the Commission has 

the possibility of a second court ruling ordering that State to pay a lump-sum 

fine or a penalty (Article 260 TFEU). There are therefore serious financial 

implications for a Member State which continues to disregard a Court judg-

ment against it for Treaty infringement.

ACTIONS FOR ANNULMENT (ARTICLE 263 TFEU)

Actions for annulment are a means to objective judicial control of the action 

of the Union institutions and bodies (abstract judicial review) and provide 

the citizen with access to EU justice, although with some restrictions (guar-

antee of individual legal protection).

They can be lodged against all measures of the Union institutions and bodies 

which produce binding legal effects likely to affect the interests of the ap-

plicant by seriously altering their legal position. In addition to the Member 

States, the European Parliament, the Council, the Commission, the Court 

of Auditors, the European Central Bank and the Committee of the Regions 

may also lodge actions for annulment provided that they invoke violation of 

the rights conferred on them.

Citizens and undertakings, on the other hand, can only proceed against 

decisions that are personally addressed to them or, though addressed to 

others, have a direct individual effect on them. This is deemed by the Court 

of Justice to be the case if a person is affected in so specific a way that a clear 

distinction exists between him or her and other individuals or undertak-

ings. This criterion of ‘immediacy’ is intended to ensure that a matter is only 

referred to the Court of Justice or the General Court if the fact of the plain-

tiff’s legal position being adversely affected is clearly established along with 

the nature of those adverse effects. The ‘individual concern’ requirement is 

also intended to prevent ‘relator suits’ from being filed.

If the action succeeds, the Court of Justice or General Court may declare 

the instrument void with retroactive effect. In certain circumstances, it may 

declare it void solely from the date of the judgment. However, in order to 
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safeguard the rights and interests of those bringing legal actions, the decla r-

ation of nullity may be exempted from any such restriction.

COMPLAINTS FOR FAILURE TO ACT (ARTICLE 265 TFEU)

This form of action supplements the legal protection available against the 

European Parliament, the European Council, the Council, the Commission 

and the European Central Bank. There is a preliminary procedure whereby 

the complainant must first put the institution on notice to fulfil its duty. The 

order sought in an action by the institutions is a declaration that the body 

concerned has infringed the Treaty by neglecting to take a decision required 

of it. Where the action is brought by a citizen or an undertaking, it is for 

a declaration that the institution has infringed the Treaty by neglecting to 

address an individual decision to them. The judgment simply finds that the 

neglect was unlawful. The Court of Justice/General Court has no jurisdic-

tion to order that a decision be taken: the party against whom judgment 

is given is merely required to take measures to comply with the judgment 

(Article 266 TFEU).

ACTIONS FOR DAMAGES (ARTICLES 268 AND 340(2) TFEU)

Citizens and undertakings — and also Member States — that sustain 

damage by reason of a fault committed by EU staff have the possibility 

to file actions for damages with the Court of Justice. The basis for EU li-

ability is not fully set out by the Treaties and is otherwise governed by the 

general principles common to the laws of the Member States. The Court 

has fleshed this out, holding that the following conditions must be satis-

fied before an award of damages can be made: (1) there must be an unlaw-

ful act by a Union institution or by a member of its staff in the exercise of 

his or her functions. An unlawful act takes place when there is a serious 

infringement of a rule of Union law which confers rights on an individual, 

undertaking or Member State or has been passed to protect them. Laws 

recognised to have a protective nature are in particular the fundamental 

rights and freedoms of the internal market or the fundamental principles 

of the protection of legitimate expectations and proportionality. The in-

fringement is sufficiently serious if the institution concerned has exceeded 

the limits of its discretionary power to a considerable degree. The Court 

tends to gear its findings to the narrowness of the category of persons af-

fected by the offending measure and the scale of the damage sustained, 
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which must be in excess of the commercial risk that can be reasonably 

expected in the business sector concerned; (2) actual harm must have been 

suffered; (3) there must be a causal link between the act of the Union 

institution and the damage sustained; (4) intent or negligence do not have 

to be proved.

ACTIONS BY COMMUNITY STAFF (ARTICLE 270 TFEU)

Disputes between the EU and its staff members or their surviving family 

members arising from the employment relationship can also be brought be-

fore the Court of Justice. Jurisdiction for these actions lies with the special-

ised court for the civil service attached to the General Court.

DISPUTES OVER UNION PATENTS (ARTICLES 257 AND 262 TFEU)

The legal basis for the establishment of a Union Patent Court was intro-

duced by the Treaty of Nice. The Union Patent Court, which is yet to be 

created and will be located at the Court of Justice, would have jurisdiction 

concerning disputes over the future Union patent system. In particular, it 

would deal with proceedings relating to the infringement and validity of 

Union patents. The creation of the Union patent system itself aims to make 

it cheaper and easier to protect new inventions in all EU Member States, by 

means of a single procedure. It will thus remove competitive disadvantages 

suffered by Europe’s innovators and stimulate investment in research and 

development.

APPEALS PROCEDURE (ARTICLE 256(2) TFEU)

The relationship between the Court of Justice and the General Court is de-

signed in such a way that judgments of the General Court are subject to a right 

of appeal to the Court of Justice on points of law only. The appeal may lie on 

the grounds of lack of competence of the General Court, a breach of proced-

ure which adversely affects the interests of the appellant or the infringement 

of Union law by the General Court. If the appeal is justified and procedurally 

admissible, the judgment of the General Court is rescinded by the Court of 

Justice. If the matter is ripe for a court ruling, the Court of Justice may issue 

its own judgment; otherwise, it must refer the matter back to the General 

Court, which is bound by the Court of Justice’s legal assessment.
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A similar system now exists between between the specialised courts and the 

General Court, with the General Court examining the decisions of the spe-

cialised courts as a sort of court of appeal. The (appellate) decision of the 

General Court can, in turn, be re-examined by the Court of Justice, al-

though only under special circumstances.

PROVISIONAL LEGAL PROTECTION (ARTICLES 278 AND 279 TFEU)

Actions filed with the Court of Justice or the General Court, or appeals 

lodged against their judgments, do not have suspensive effect. It is, however, 

possible to apply to the Court of Justice or the General Court for an order 

to suspend the application of the contested act (Article 278 TFEU) or for an 

interim court order (Article 279 TFEU).

The merits of any application for interim measures are assessed by the 

courts on the basis of the following three criteria: (1) prospect of success 

on the main issue ( fumus boni juris): this is assessed by the court in a prelimi-

nary summary examination of the arguments submitted by the appellant; 

(2) urgency of the order: this is assessed on the basis of whether the order 

applied for by the appellant is necessary in order to ward off serious and 

irreparable harm; the criteria used for making this assessment include the 

nature and seriousness of the infringement, and its specific and irreversibly 

adverse effects on the appellant’s property and other objects of legal protec-

tion; financial loss is deemed to be of a serious and irreparable nature only 

if it cannot be made good even if the appellant is successful in the main 

proceedings; (3) weighing of interests: the adverse effects likely to be suffered 

by the appellant if the application for an interim order is refused are weighed 

against the EU’s interest in immediate implementation of the measure, and 

against the detrimental effects on third parties if the interim order were to 

be issued.

PRELIMINARY RULINGS (ARTICLE 267 TFEU)

This is the procedure whereby the national courts can seek guidance on 

Union law from the Court of Justice. Where a national court is required to 

apply provisions of Union law in a case before it, it may stay the proceedings 

and ask the Court of Justice for clarification as to the validity of the Union 

instrument at issue and/or the interpretation of the instrument and of the 

Treaties. The Court of Justice responds in the form of a judgment rather 



T H E AB C  O F EU R O PE AN U N I O N L AW

108

than an advisory opinion; this emphasises the binding nature of its ruling. 

The preliminary ruling procedure, unlike the other procedures under con-

sideration here, is not a contentious procedure but simply one stage in the 

proceedings that begin and end in the national courts.

The object is to secure a uniform interpretation of Union law and hence the 

unity of the EU legal order. Alongside the latter function, the procedure is also 

of importance in protecting individual rights. The national courts can only 

assess the compatibility of national and Union law and, in the event of any in-

compatibility, enforce Union law — which takes precedence and is directly ap-

plicable — if the content and scope of Union provisions are clearly set out. This 

clarity can normally only be brought about by a preliminary ruling from the 

Court of Justice, which means that proceedings for such a ruling offer Union 

citizens an opportunity to challenge actions of their own Member State which 

are in contravention of EU law and ensure enforcement of Union law before the 

national courts. This dual function of preliminary ruling proceedings compen-

sates to a certain extent for the restrictions on individuals directly filing actions 

before the Court of Justice and is thus crucial for the legal protection of the 

individual. However, success in these proceedings depends ultimately on how 

‘keen’ national judges and courts are to refer cases to a higher authority.

Subject matter: The Court of Justice rules on the interpretation of instruments 

of Union law and examines the validity of the Union institutions’ acts of legal 

significance. Provisions of national law may not be the subject of a preliminary 

ruling. In proceedings for a preliminary ruling, the Court of Justice is not em-

powered to interpret national law or assess its compatibility with Union law. 

This fact is often overlooked in the questions referred to the Court of Justice, 

which is called on to look at many questions specifically concerned with the 

compatibility of provisions of national and Union law, or to decide on the ap-

plicability of a specific provision of Union law in proceedings pending before a 

national court. Although these questions are in fact procedurally inadmissible, 

the Court of Justice does not simply refer them back to the national court; 

instead, it reinterprets the question referred to it as a request by the referring 

court for basic or essential criteria for interpreting the Union legal provisions 

concerned, thus enabling the national court to then give its own assessment of 

compatibility between national and Union law. The procedure adopted by the 

Court of Justice is to extract from the documentation submitted — particu-

larly the grounds for referral — those elements of Union law which need to be 

interpreted for the purpose of the underlying legal dispute.
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Capacity to proceed: The procedure is available to all ‘courts of the Member 

States’. This expression should be understood within the meaning of Union 

law and focuses not on the name but rather on the function and position 

occupied by a judicial body within the systems of legal protection in the 

Member States. On this basis, ‘courts’ are understood to mean all independ-

ent institutions (i.e. not subject to instructions) empowered to settle disputes 

in a constitutional state under due process of law. According to this defin-

ition, the constitutional courts in the Member States and dispute-settling 

authorities outside the state judicial system — but not private arbitration 

tribunals — are also entitled to refer cases. The national court’s decision 

whether or not to make a reference will depend on the relevance of the point 

of Community law in issue for the settlement of the dispute before it, which 

is a matter for the national court to assess. The parties can only request, 

not require, it to refer a case. The Court of Justice considers the relevance 

of the point solely in terms of whether the question concerned is amenable 

to referral (i.e. whether it actually concerns the interpretation of the Union 

Treaties or the legal validity of an act by a Union institution) or whether a 

genuine legal dispute is involved (i.e. whether the questions on which the 

Court of Justice is to give its legal opinion in a preliminary ruling are merely 

hypothetical or relate to a point of law that has already been settled). It is 

exceptional for the Court to decline to consider a matter for these reasons be-

cause, given the special importance of cooperation between judicial author-

ities, the Court exercises restraint when applying these criteria. Nevertheless, 

recent judgments of the Court show that it has become more stringent as 

regards eligibility for referral in that it is very particular about the already 

established requirement that the order for referral contain a sufficiently clear 

and detailed explanation of the factual and legal background to the original 

proceedings, and that if this information is not provided it declares itself un-

able to give a proper interpretation of Union law and rejects the application 

for a preliminary ruling as inadmissible.

Obligation to refer: A national court or tribunal against whose decision there 

is no judicial remedy in national law is obliged to refer. The concept of right 

of appeal encompasses all forms of legal redress by which a court ruling 

may be reviewed in fact and in law (appeal) or only in law (appeal on points 

of law). The concept does not, however, encompass ordinary legal remedies 

with limited and specific effects (e.g. new proceedings, constitutional com-

plaint). A court obliged to refer a case may only avoid such referral if the 
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question is of no material importance for the outcome of the case before it 

or has already been answered by the Court of Justice or the interpretation 

of Union law is not open to reasonable doubt. However, the obligation to 

refer is unconditional where the validity of a Union instrument is at issue. 

The Court of Justice made it quite clear in this respect that it alone has the 

power to reject illegal provisions of Union law. The national courts must 

therefore apply and comply with Union law until it is declared invalid by 

the Court of Justice. A special arrangement applies to courts in proceedings 

for the granting of provisional legal protection. According to recent judg-

ments of the Court of Justice, these courts are empowered, subject to certain 

conditions, to suspend enforcement of a national administrative act deriving 

from a Union regulation, or to issue interim orders in order to provisionally 

determine the arrangements of legal relations while disregarding an existing 

provision of Union law.

Failure to discharge the obligation to refer constitutes an infringement of the 

Union Treaties, which may make the Member State concerned liable to in-

fringement proceedings. In practice, however, the effects of such a course of 

action are very limited, given that the government of the Member State con-

cerned cannot comply with any order issued by the Court of Justice because 

the independence of its judiciary and the principle of separation of powers 

mean that it is unable to give instructions to national courts. Now that the 

principle of Member States’ liability under Union law for failure to comply 

with it has been recognised (see next heading), the possibility of individuals 

filing for damages which may have arisen from the Member State concerned 

failing to meet its obligation to refer offers better prospects of success.

Effect: The preliminary ruling, issued in the form of a court order, is directly 

binding on the referring court and all other courts hearing the same case. In 

practice it also has a very high status as a precedent for subsequent cases of 

a like nature.

LIABILITY OF THE MEMBER STATES  
FOR INFRINGEMENTS OF UNION LAW

The liability of a Member State for harm suffered by individuals as a result 

of an infringement of Union law attributable to that State was established in 

principle by the Court of Justice in its judgment of 5 March 1996 in Joined 
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Cases C-46/93 Brasserie du pêcheur and C-48/93 Factortame. This was a prec-

edent-setting judgment on a par with earlier Court judgments on the primacy 

of Union law, the direct applicability of provisions of Union law and recogni-

tion of the Union’s own set of fundamental rights. The judgment is even re-

ferred to by the Court itself it as ‘the necessary corollary of the direct effect of 

the Community provisions whose breach caused the damage sustained’, and 

considerably enhances the possibilities for an individual to force State bodies 

of all three centres of power (i.e. legislative, executive and judiciary) to comply 

with and implement Union law. The judgment is a further development of the 

Court’s rulings in Francovich and Bonifaci. Whilst the earlier judgments re-

stricted the liability of the Member States to instances where individuals suf-

fered harm as a result of failure to transpose in good time a directive granting 

them personal rights but not directly addressed to them, the latest judgment 

established the principle of general liability encompassing any infringement 

of Union law attributable to a Member State.

MEMBER STATES’ LIABILITY FOR LEGAL ACTS OR FAILURE TO ACT

This form of liability is defined by three criteria which are largely the same as 

those applying to the Union in a similar situation.

 (1)  The aim of the Union provision which has been infringed must be to 

grant rights to the individual.

 (2)  The infringement must be sufficiently serious, i.e. a Member State must 

clearly have exceeded the limits of its discretionary powers to a consider-

able degree. This must be decided on by the national courts, which have 

sole responsibility for ascertaining the facts and assessing the seriousness 

of the infringements of Union law. The Court of Justice’s judgment never-

theless offers the national courts a number of basic guidelines: 

  ‘The factors which the competent court may take into consideration 

include the clarity and precision of the rule breached, the measure of 

discretion left by that rule to the national or Community authorities, 

whether the infringement and the damage caused was intentional or 

involuntary, whether any error of law was excusable or inexcusable, 

the fact that the position taken by a Community institution may 

have contributed towards the omission, and the adoption of retention 

of national measures or practices contrary to Community law. On 
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any view, a breach of Community law will clearly be sufficiently 

serious if it has persisted despite a judgment finding the infringement 

in question to be established, or a preliminary ruling or settled 

case-law of the Court on the matter from which it is clear that the 

conduct in question constituted an infringement.’

 (3)  A direct causal link must exist between the infringement of the ob-

ligation on the Member State and the harm suffered by the injured 

party. It is not necessary to demonstrate fault (intent or negligence) 

in addition to establishing that a sufficiently serious infringement of 

Union law has occurred.

LIABILITY FOR INFRINGEMENT OF UNION LAW BY THE COURTS

The Court of Justice makes it quite clear that the principles established by 

it for determining liability also apply to the last of the three central powers, 

namely the judiciary. Its judgments are now not only subject to review at the 

successive stages of appeal; if they were delivered in disregard or infringe-

ment of Union law, they may also be the subject of an action for damages 

before the competent courts in the Member States. When ascertaining the 

facts surrounding a judgment’s infringement of Union law, proceedings of 

this kind must also reconsider the questions relating to the substance of 

Union law, in the process of which the court concerned may not merely 

invoke the binding effects of the judgment of the specialised court to which 

the case is referred. The court to which the competent national courts would 

have to refer questions of interpretation and/or the validity of Union provi-

sions, and also the compatibility of national liability regimes with Union 

law, is again the Court of Justice, to which questions may be referred under 

the preliminary ruling procedure (Article 267 TFEU).

However, liability for infringement through a judgment will remain the ex-

ception. In view of the strict conditions attached, liability can be considered 

only if a court deliberately disregards Union law or, as in the Köbler case, a 

court of last instance, in violation of Union law, gives legal force to a deci-

sion to the detriment of the individual without having previously asked the 

Court of Justice to clarify the situation with regard to Union law which is 

relevant to the decision. In this latter case, it is essential for the protection of 

the rights of Union citizens who invoke Union law that the damage caused 

to them by a court of last instance be made good.
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The position of Union law  
in relation to the legal order  
as a whole

After all that we have learnt about the structure of the EU and its legal set-

up, it is not easy to assign Union law its rightful place in the legal order as 

a whole and define the boundaries between it and other legal orders. Two 

possible approaches to classifying it must be rejected from the outset. Union 

law must not be conceived of as a mere collection of international agree-

ments, nor can it be viewed as a part of, or an appendage to, national legal 

systems.

AUTONOMY OF THE EU LEGAL ORDER

By establishing the Union, the Member States have limited their legislative 

sovereignty and in so doing have created a self-sufficient body of law that is 

binding on them, their citizens and their courts.

One of the best-known cases heard in the Court of Justice was Costa v ENEL 

in 1964, in which Mr Costa filed an action against the nationalisation of 

electricity generation and distribution, and the consequent vesting of the 

business of the former electricity companies in ENEL, the new public cor-

poration.

The autonomy of the EU legal order is of fundamental significance for 

the nature of the EU, for it is the only guarantee that Union law will not 

be watered down by interaction with national law, and that it will apply 

uniformly throughout the Union. This is why the concepts of Union law 

are interpreted in the light of the aims of the EU legal order and of the 

Union in general. This Union-specific interpretation is indispensable, since 

particular rights are secured by Union law and without it they would be 

endangered, for each Member State could then, by interpreting provisions 

in different ways, decide individually on the substance of the freedoms 
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that Union law is supposed to guarantee. An example is the concept of 

a ‘worker’, on which the scope of the concept of freedom of movement is 

based. The specific Union concept of the worker is quite capable of deviat-

ing from the concepts that are known and applied in the legal orders of 

the Member States. Furthermore, the only standard by which Union legal 

instruments are measured is Union law itself, and not national legislation 

or constitutional law.

Against the backdrop of this concept of the autonomy of the EU legal order, 

what is the relationship between Union law and national law?

Even if Union law constitutes a legal order that is self-sufficient in relation to 

the legal orders of the Member States, this situation must not be regarded as 

one in which the EU legal order and the legal systems of the Member States 

are superimposed on one another like layers of bedrock. The fact that they 

are applicable to the same people, who thus simultaneously become citizens 

of a national State and of the EU, negates such a rigid demarcation of these 

legal orders. Secondly, such an approach disregards the fact that Union law 

can become operational only if it forms part of the legal orders of the Mem-

ber States. The truth is that the EU legal order and the national legal orders 

are interlocked and interdependent.

INTERACTION BETWEEN UNION LAW AND NATIONAL LAW

This aspect of the relationship between Union law and national law covers 

those areas where the two systems complement each other. Article 4(3) of the 

TEU is clear enough:

‘Pursuant to the principle of sincere cooperation, the Union 

and the Member States shall, in full mutual respect, assist 

each other in carrying out tasks which flow from the Treaties. 

The Member States shall take any appropriate measure, 

general or particular, to ensure fulfilment of the obligations 

arising out of the Treaties or resulting from the acts of the 

institutions of the Union. The Member States shall facilitate 

the achievement of the Union’s tasks and refrain from any 

measure which could jeopardise the attainment of the 

Union’s objectives.’
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This general principle of sincere cooperation was inspired by an awareness 

that the EU legal order on its own is not able to fully achieve the objectives 

pursued by the establishment of the EU. Unlike a national legal order, the 

EU legal order is not a self-contained system but relies on the support of the 

national systems for its operation. All three branches of government — legis-

lature, executive and judiciary — therefore need to acknowledge that the 

EU legal order is not a ‘foreign’ system and that the Member States and the 

Union institutions have established indissoluble links between themselves 

so as to achieve their common objectives. The EU is not just a community 

of interests; it is a community based on solidarity. It follows that national 

authorities are required not only to observe the Union Treaties and second-

ary legislation; they must also implement them and bring them to life. The 

interaction between the two systems is so multifaceted that a few examples 

are called for.

The first illustration of how the EU and national legal orders mesh with 

and complement each other is the directive, already considered in the 

chapter on legislation. All the directive itself fixes in binding terms is the 

result to be achieved by the Member State; it is for national authorities, 

via domestic law, to decide how and by what means the result is actu-

ally brought about. In the judicial field, the two systems mesh through 

the preliminary ruling procedure referred to in Article 267 of the TFEU, 

whereby national courts may, or sometimes must, refer questions on the 

interpretation and validity of Union law to the Court of Justice, whose 

ruling may well be decisive in settling the dispute before them. Two things 

are clear: firstly, the courts in the Member States are required to observe 

and apply Union law; and secondly, the interpretation of Union law and 

declarations as to its validity are the sole preserve of the Court of Justice. 

The interdependence of EU and national law is further illustrated by what 

happens when gaps in EU law need to be filled: Union law refers back to 

existing rules of national law to complete the rules it itself determines. 

This principle applies to the full range of obligations under Union law 

unless the latter has laid down rules for its own enforcement. In any such 

case, national authorities enforce Union law by the provisions of their own 

legal systems. But the principle is subject to one proviso: the uniform ap-

plication of Union law must be preserved, for it would be wholly unaccept-

able for citizens and undertakings to be judged by different criteria — and 

therefore be treated unjustly.



1 March 2004. 
Woman drawing a chalk map of Europe as it would look at 1 January 2007.
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CONFLICT BETWEEN UNION LAW AND NATIONAL LAW

However, the relationship between Union law and national law is also char-

acterised by an occasional ‘clash’ or conflict between the Union legal order 

and the national legal orders. Such a situation always arises when a provision 

of Union law confers rights and imposes obligations directly upon Union 

citizens while its content conflicts with a rule of national law. Concealed 

behind this apparently simple problem area are two fundamental questions 

underlying the construction of the EU, the answers to which were destined 

to become the acid test for the existence of the EU legal order, namely the 

direct applicability of Union law and the primacy of Union law over conflict-

ing national law.

DIRECT APPLICABILITY OF UNION LAW TO NATIONAL LAW

Firstly, the direct applicability principle simply means that Union law con-

fers rights and imposes obligations directly not only on the Union institu-

tions and the Member States but also on the Union’s citizens.

One of the outstanding achievements of the Court of Justice is that it has 

enforced the direct applicability of Union law despite the initial resistance 

of certain Member States, and has thus guaranteed the existence of the EU 

legal order. Its case-law on this point started with a case already mentioned, 

namely that of the Dutch transport firm Van Gend & Loos. The firm brought 

an action in a Dutch court against the Dutch customs authorities, which 

had charged increased customs duties on a chemical product imported from 

the Federal Republic of Germany. In the final analysis, the outcome of these 

proceedings depended on the question of whether individuals too may in-

voke Article 12 of the EEC Treaty, which specifically prohibits the introduc-

tion by the Member States of new customs duties and the increase of existing 

duties in the common market. Despite the advice of numerous governments 

and its Advocate General, the Court ruled that, in view of the nature and 

objective of the Union, the provisions of Union law were in all cases directly 

applicable. In the grounds for its judgment, the Court stated that:

‘... the Community constitutes a new legal order ... the subjects 

of which comprise not only the Member States but also their 

nationals. Independently of the legislation of Member States, 

Community law not only imposes obligations on individuals but 
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is also intended to confer upon them rights. These rights arise not 

only where they are expressly granted by the Treaty, but also by 

reason of obligations which the Treaty imposes in a clearly defined 

way upon individuals as well as upon the Member States and upon 

the institutions of the Community.’

That bald statement does not, however, get us very far, since the question re-

mains as to which provisions of Union law are directly applicable. The Court 

first of all looked at this question in relation to primary Union legislation 

and declared that individuals may be directly subject to all the provisions of 

the Union Treaties which (i) set out absolute conditions, (ii) are complete in 

themselves and self-contained in legal terms and therefore (iii) do not require 

any further action on the part of the Member States or the Union institu-

tions in order to be complied with or acquire legal effect.

The Court ruled that the former Article 12 EEC met these criteria, and that 

the firm Van Gend & Loos could therefore also derive rights from it which 

the court in the Netherlands was obliged to safeguard, as a consequence of 

which the Dutch court invalidated the customs duties levied in contraven-

tion of the Treaty. Subsequently, the Court continued to apply this reason-

ing in regard to other provisions of the EEC Treaty that are of far greater 

importance to citizens of the Union than Article 12. The judgments that are 

especially noteworthy here concern the direct applicability of provisions 

on freedom of movement (Article 45 TFEU), freedom of establishment 

(Article 49 TFEU) and freedom to provide services (Article 56 TFEU).

With regard to the guarantees concerning freedom of movement, the Court 

of Justice delivered a judgment declaring them directly applicable in the Van 
Duyn case. The facts of this case were as follows: Miss van Duyn, a Dutch 

national, was in May 1973 refused permission to enter the United Kingdom 

in order to take up employment as a secretary with the Church of Scientol-

ogy, an organisation considered by the Home Office to be ‘socially harmful’. 

Invoking the Union rules on freedom of movement for workers, Miss van 

Duyn brought an action before the High Court, seeking a ruling that she was 

entitled to stay in the United Kingdom for the purpose of employment and be 

given leave to enter the United Kingdom. In answer to a question referred by 

the High Court, the Court of Justice held that Article 48 of the EEC Treaty 

(Article 45 TFEU) was directly applicable and hence conferred on individu-

als rights that are enforceable before the courts of a Member State.
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The Court of Justice was asked by the Belgian Conseil d’État to give a ruling 

on the direct applicability of provisions guaranteeing freedom of establish-

ment. The Conseil d’État had to decide on an action brought by a Dutch 

lawyer, J. Reyners, who wished to assert his rights arising out of Article 52 

of the EEC Treaty (Article 49 TFEU). Mr Reyners felt obliged to bring the 

action after he had been denied admission to the legal profession in Bel-

gium because of his foreign nationality, despite the fact that he had passed 

the necessary Belgian examinations. In its judgment of 21 July 1974, the 

Court held that unequal treatment of nationals and foreigners as regards 

establishment could no longer be maintained, as Article 52 of the EEC 

Treaty had been directly applicable since the end of the transitional period 

and hence entitled Union citizens to take up and pursue gainful employ-

ment in another Member State in the same way as a national of that State. 

As a result of this judgment Mr Reyners had to be admitted to the legal 

profession in Belgium.

The Court of Justice was given an opportunity in the Van Binsbergen case to 

specifically establish the direct applicability of provisions relating to the free-

dom to provide services. These proceedings involved, among other things, 

the question of whether a Dutch legal provision to the effect that only per-

sons habitually resident in the Netherlands could act as legal representatives 

before an appeal court was compatible with the Union rules on freedom to 

provide services. The Court ruled that it was not compatible on the grounds 

that all restrictions to which Union citizens might be subject by reason of 

their nationality or place of residence infringe Article 59 of the EEC Treaty 

(Article 56 TFEU) and are therefore void.

Also of considerable importance in practical terms is the recognition of the 

direct applicability of provisions on the free movement of goods (Article 41 

TFEU), the principle of equal pay for men and women (Article 157 TFEU), 

the general prohibition of discrimination (Article 25 TFEU) and freedom 

of competition (Article 101 TFEU). As regards secondary legislation, the 

question of direct applicability only arises in relation to directives and deci-

sions addressed to the Member States, given that regulations and decisions 

addressed to individuals already derive their direct applicability from the 

Union Treaties (Article 288(2) and (4) TFEU). Since 1970 the Court has 

extended its principles concerning direct applicability to provisions in direc-

tives and in decisions addressed to the Member States.
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The practical importance of the direct effect of Union law in the form in 

which it has been developed and brought to fruition by the Court of Justice 

can scarcely be overemphasised. It improves the position of the individual 

by turning the freedoms of the common market into rights that may be en-

forced in a national court of law. The direct effect of Union law is therefore 

one of the pillars, as it were, of the EU legal order.

PRIMACY OF UNION LAW OVER NATIONAL LAW

The direct applicability of a provision of Union law leads to a second, equally 

fundamental question: what happens if a provision of Union law gives rise to 

direct rights and obligations for the Union citizen and thereby conflicts with 

a rule of national law?

Such a conflict between Union law and national law can be settled only if 

one gives way to the other. Union legislation contains no express provision 

on the question. None of the Union Treaties contains a provision stating, for 

example, that Union law overrides or is subordinate to national law. Never-

theless, the only way of settling conflicts between Union law and national 

law is to grant Union law primacy and allow it to supersede all national pro-

visions that diverge from a Union rule and take their place in the national 

legal orders. After all, precious little would remain of the EU legal order if 

it were to be subordinated to national law. Union rules could be set aside by 

any national law. There would no longer be any question of the uniform and 

equal application of Union law in all Member States. Nor would the EU be 

able to perform the tasks entrusted to it by the Member States. The Union’s 

ability to function would be jeopardised, and the construction of a united 

Europe on which so many hopes rest would never be achieved.

No such problem exists as regards the relationship between international 

law and national law. Given that international law does not become part 

of a country’s own legal order until it is absorbed by means of an act of 

incorporation or transposition, the issue of primacy is decided on the basis 

of national law alone. Depending on the order of precedence ascribed to 

international law by a national legal system, it may take precedence over 

constitutional law, be ranked between constitutional law and ordinary statu-

tory law, or merely have the same status as statutory law. The relationship 

between incorporated or transposed international law and national law is 

determined by applying the rule under which the most recently enacted legal 
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provisions prevail against those previously in place (lex posterior derogat legi 
priori). These national rules on conflict of laws do not, however, apply to the 

relationship between Union law and national law, because Union law does 

not form part of any national legal order. Any conflict between Union law 

and national law may only be settled on the basis of the EU legal order.

Once again it fell to the Court of Justice, in view of these implications, to 

establish — despite opposition from several Member States — the principle of 

the primacy of Union law that is essential to the existence of the EU legal order. 

In so doing, it erected the second pillar of the EU legal order alongside direct 

applicability, which was to turn that legal order into a solid edifice at last.

In Costa v ENEL, the Court made two important observations regarding the 

relationship between Union law and national law.

The Member States have definitively transferred sovereign rights to  ■

a Community created by them and subsequent unilateral measures 

would be inconsistent with the concept of EU law.

It is a principle of the Treaty that no Member State may call into ques- ■

tion the status of Union law as a system uniformly and generally ap-

plicable throughout the EU.

It follows from this that Union law, which was enacted in accordance with 

the powers laid down in the Treaties, has primacy over any conflicting law 

of the Member States. Not only is it stronger than earlier national law, but it 

also has a limiting effect on laws adopted subsequently.

Ultimately, the Court did not in its judgment call into question the national-

isation of the Italian electricity industry, but it quite emphatically established 

the primacy of Union law over national law.

The legal consequence of this rule of precedence is that, in the event of a 

conflict of laws, national law which is in contravention of Union law ceases 

to apply and no new national legislation may be introduced unless it is com-

patible with Union law.

The Court has since consistently upheld this finding and has, in fact, devel-

oped it further in one respect. Whereas the Costa judgment was concerned 

only with the question of the primacy of Union law over ordinary national 

laws, the Court confirmed the principle of primacy also with regard to the 
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relationship between Union law and national constitutional law. After ini-

tial hesitation, national courts in principle accepted the interpretation of the 

Court of Justice. In the Netherlands, no difficulties could arise anyway, be-

cause the primacy of Treaty law over national statute law is expressly laid 

down in the constitution (Articles 65 to 67). In the other Member States, 

the principle of the primacy of Union law over national law has likewise been 

recognised by national courts. However, the constitutional courts of Ger-

many and Italy initially refused to accept the primacy of Union law over na-

tional constitutional law, in particular regarding the guaranteed protection 

of fundamental rights. They withdrew their objections only after the protec-

tion of fundamental rights in the EU legal order had reached a standard that 

corresponded in essence to that of their national constitutions. However, 

Germany’s Federal Constitutional Court continues to entertain misgivings 

about further integration, as it has made quite clear in its judgments on the 

Treaty of Maastricht and, more recently, the Treaty of Lisbon.

INTERPRETATION OF NATIONAL LAW IN LINE WITH UNION LAW

To prevent conflict between Union law and national law arising from the 

application of the rule of precedence, all State bodies that specifically imple-

ment or rule on the law can draw on the interpretation of national law in 

line with Union law.

It took a fairly long time for the concept of interpretation in line with EU law 

to be recognised by the Court of Justice and incorporated into the Union legal 

order. After the Court of Justice had initially considered it to be appropri-

ate to ensure that national laws were in harmony with a directive only when 

requested to do so by national courts, it established an obligation to interpret 

national law in accordance with the directives for the first time in 1984 in the 

case Von Colson and Kamann. This case ruled on the amount of compensa-

tion to be awarded for discrimination against women with regard to access to 

employment. Whereas the relevant German legal provisions provided only for 

compensation for ‘Vertrauensschaden’ (futile reliance on a legitimate expecta-

tion), Directive 76/207/EEC states that national law must provide for effective 

penalties to ensure that equal opportunities are provided with regard to access 

to employment. Since, however, the relevant penalties were not set out in more 

detail, the directive could not be considered directly applicable on this point, 

and there was a risk that the Court of Justice would have to rule that, although 

the national law failed to comply with Union law, there was no basis for the 
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national courts to not take the national law into account. The Court of Justice 

therefore ruled that the national courts were obliged to interpret and apply na-

tional legislation in civil matters in such a way that there were effective penal-

ties for discrimination on the basis of gender. A purely symbolic compensation 

would not meet the requirement of an effective application of the directive.

The Court of Justice attributes the legal basis for the interpretation of na-

tional law in line with Union law to the general principle of sincere co-

operation (Article 4(3) TEU). Under this article, Member States must take 

all appropriate measures, whether general or particular, to ensure fulfilment 

of the obligations arising out of the EU Treaty or resulting from action taken 

by the Union institutions. The national authorities are therefore also obliged 

to bring the interpretation and application of national law, which is second-

ary to Union law, into line with the wording and purpose of Union law 

(duty of cooperation). For the national courts, this is reflected in their role 

as European courts in the sense that they ensure the correct application and 

observance of Community law.

One particular form of interpretation of national law in accordance with 

Union law is that of interpretation in accordance with the directives, under 

which Member States are obliged to implement directives. Legal practition-

ers and courts must help their Member States to meet this obligation in full 

by applying the principle of interpretation in accordance with the directives. 

Interpretation of national law in accordance with the directives ensures that 

there is conformity with the directives at the level at which law is applied, 

and thus ensures that national implementing law is interpreted and applied 

uniformly in all Member States. This prevents matters from being differen-

tiated at national level which have just been harmonised at Union level by 

means of the directive.

The limits of interpretation of national law in line with Community law 

are in the unambiguous wording of a national law which is not open to 

interpretation; even though there is an obligation under Community law 

to interpret national law in line with Union law, national law may not be 

interpreted ‘contra legem’. This also applies in cases where the national legis-

lator explicitly refuses to transpose a directive into national law. A resulting 

conflict between Union law and national law can be resolved only by means 

of proceedings against the Member State concerned for failure to fulfil obli-

gations under the Treaty (Articles 258 and 259 TFEU).



27 September 1964, Brussels. 
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Conclusions

What overall picture emerges of the EU’s legal order?

The EU’s legal order is the true foundation of the Union, giving it a com-

mon system of law under which to operate. Only by creating new law and 

upholding it can the Union’s underlying objectives be achieved. The EU legal 

order has already accomplished a great deal in this respect. It is thanks not 

least to this new legal order that the largely open borders, the substantial 

trade in goods and services, the migration of workers and the large number 

of transnational links between companies have already made the common 

market part of everyday life for some 500 million people. Another, histo r-

ically important, feature of the Union legal order is its peacemaking role. 

With its objective of maintaining peace and liberty, it replaces force as a 

means of settling conflicts by rules of law that bind both individuals and the 

Member States into a single Community. As a result the Union legal order is 

an important instrument for the preservation and creation of peace.

The community of law of the EU and its underlying legal order can survive 

only if compliance with and safeguarding of that legal order are guaranteed 

by the two cornerstones: the direct applicability of Union law and the pri-

macy of Union law over national law. These two principles, the existence and 

maintenance of which are resolutely upheld by the Court of Justice, guaran-

tee the uniform and priority application of Union law in all Member States.

For all its imperfections, the EU legal order makes an invaluable contri-

bution towards solving the political, economic and social problems of the 

Member States of the Union.
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